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Do Contract Terms Matter? 
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Attorney’s Fees and 
Service Charges 
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Contract Forms 

 Proposals 

 Quotes 

 Confirmations 

 Purchase orders 
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“Battle of the Forms” 

  Proposals 

  Quotes 

  Confirmations 
  Purchase orders 

You can control contract terms, 
even if Customer never reads 
or signs your form. 
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Contract Forms 

 Have forms available 

jfullerton@FullertonLaw.com 
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Authorization to Run Credit 
Checks and Verify Funding 

 I/we authorize Seller from time to 
time to obtain Business and 
Consumer Credit Reports on Buyer 
or any principals of Buyer or to 
obtain credit and funding 
information from any other source.  
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Breach, Insecurity and 
Adequate Assurance 
   Seller shall have no obligation to begin or 

continue performance until adequate credit 
and funding information is provided on 
request of Seller.   

   Seller may stop the manufacture or supply 
of any labor or materials when payments 
stop pursuant to this agreement until 
payment is made or any other dispute has 
been resolved.   
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Notice and Opportunity to 
Cure 
  Buyer shall make a careful inspection at the time of 

delivery.  
  Buyer’s failure to give written notice specifying any 

claim within ten (10) days of delivery shall constitute an 
unqualified acceptance of the labor and material 
delivered and a waiver of all claims. 

  Seller will not be liable for any damage, warranty or 
remedy and back charges will not be accepted without 
prior notification, an opportunity to view and repair, 
replace or otherwise cure, and approval by Seller. 
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 Express warranty 

 Brochures 

 Salesmen 
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Implied Warranty of Merchantability 

  This means that the goods: 
 Would pass without objection in the trade under the 

contract description 
 Are of fair, average quality within the description 
 Are fit for the ordinary purposes for which such 

goods are used 
 Are of even kind, quality and quantity within each 

unit or lot and among all units or lots involved 
 Are adequately packaged and labeled 
 Conform to the promises or affirmations of fact 

made on the container or label 
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Exclusion of Express 
and Implied Warranties 

THE FOREGOING WARRANTY IS 
EXCLUSIVE AND IS IN LIEU OF ALL 
OTHER WARRANTIES, WHETHER 
WRITTEN, ORAL, EXPRESS OR IMPLIED, 
INCLUDING THE WARRANTY OF TITLE, 
AGAINST LIENS, INFRINGEMENT, THE 
WARRANTY OF MERCHANTABILITY AND 
THE WARRANTY OF FITNESS FOR A 
PARTICULAR PURPOSE. 
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Limitation of Liability 
 Supplier agrees to replace or, at Supplier’s option, repair any 
defective labor or materials within a reasonable time. Buyer’s 
remedies for any delay or any defect in any materials are subject to 
and limited by any limitations contained in the manufacturer’s terms 
and conditions to Supplier.  Further, Buyer’s sole and exclusive 
remedy and Supplier’s limit of liability for any and all loss or damage 
resulting from defective labor or materials shall be for the purchase 
price of the particular delivery of labor and materials with respect to 
which loss or damage is claimed. In no event shall Supplier be liable 
for any damage due to delay of any type, nor consequential, special 
or punitive damages. THE FOREGOING WARRANTY IS 
EXCLUSIVE AND IS IN LIEU OF ALL OTHER WARRANTIES, 
WHETHER WRITTEN, ORAL, EXPRESS OR IMPLIED, INCLUDING 
THE WARRANTY OF TITLE, AGAINST LIENS, INFRINGEMENT, 
THE WARRANTY OF MERCHANTABILITY AND THE WARRANTY 
OF FITNESS FOR A PARTICULAR PURPOSE. 
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Trust Fund Statute 
in Construction Industry 

Owner 

     L&M 

General Contractor 

                                   L&M 

Subcontractor 
     M 

Supplier 
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Trust Fund Statute 
 in Construction Industry 

Owner 

                        $ 

Trustee-------- General Contractor 

                       $ 

Trustee-----------Subcontractor 

                       $ 

Supplier 
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Buyer agrees that all funds owed to Buyer from anyone or received by Buyer 
relating to materials supplied by Seller shall be held in trust for the benefit of 
Seller, to the extent that sums are justly due to Seller under this Agreement.  
Buyer may commingle funds, but agrees it has no interest in Trust Funds held 
by anyone and to promptly account for and pay to Seller all such Trust Funds.  
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Reviewing Contracts 
Received from Others 

  Business realities 
  Customer will insist on their form 
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Provision in your Quote:   

It is agreed that this proposal shall be incorporated into and 
shall become a part of any further or additional agreement 

made for this job. 

Incorporate Proposal or Quote 

Add provision to reviewed contract: 

Supplier’s proposal dated the __ day of ____ 200__ is 
incorporated herein by reference. 




