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Construction Law Survival
VELITEL

e Credit Management

e Fair Credit Reporting Act
e Equal Credit Opportunity Act

e Contracts and Preserving Rights

= Drafting Credit Applications, Quotes, Guarantees, Joint Check
Agreements

- Reviewing and Revising Contracts

e UCC Sale of Goods
e UCC Security Agreements
e Default & Termination




e Mechanic’s Lien General Principles

e Mechanic’s Liens in Virginia, Maryland,
Pennsylvania and District of Columbia

e Payment Bonds
e Trust Fund Laws and Agreements

e Enforcement of Judgments

e Bankruptcy Primer for Creditors

-What to do when your debtor files
bankruptcy

-Defending preference claims




Construction Law Survival Manual is
available

in NACM Bookstore

in NACM Reference Library

At www. FullertonLaw.Com
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Contract Forms

m Proposals
m Quotes
m Confirmations

m Purchase orders



Drafting Contract Forms

o« ]
e Use YOUR FORM not theirs
e Leverage

e Costs
e Profit

Have forms available
jfullerton@FullertonLaw.com




Attorney’s Fees and Service Charges
o0 |

Customer agrees that any amount not paid within
30 days of invoice date will carry interest at the
rate of 1 1/2% per month, both before and after
judgment, and further agrees to pay all costs
incurred in collection, including attorney’s fees in
the amount of 1/3 of the total balance due if this

account is placed with an attorney for collection,
whether suit is filed or not.



Forum Selection Clause

Customer expressly agrees to submit
to personal jurisdiction in Virginia and
agrees that the forum for any litigation
pursuant to this Agreement or any
other contract between Seller and
Customer, whether Seller or Customer
brings suit, shall be the County of
Fairfax, Virginia. This Agreement shall
be governed by and construed in
accordance with the laws of Virginia.




Notice and Opportunity to
Cure

O Buyer shall make a careful inspection at the time of
delivery.

O Buyer’s failure to give written notice specifying any
claim within ten (10) days of delivery shall constitute an
unqualified acceptance of the labor and material
delivered and a waiver of all claims.

O Seller will not be liable for any damage, warranty or
remedy and back charges will not be accepted without
prior notification, an opportunity to view and repair,
replace or otherwise cure, and approval by Seller.
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Exclusion of Express
and Implied Warranties

THE FOREGOING WARRANTY IS
EXCLUSIVE AND IS IN LIEU OF ALL
OTHER WARRANTIES, WHETHER
WRITTEN, ORAL, EXP RESS OR IMPLIED,
INCLU DING THE WARRANTY OF TITLE,
AGAINST LIENS, INFRINGEMENT, THE
WARRANTY OF MERCHANTABILITY AND
THE WARRANTY OF FITNESS FOR A
PARTICULAR PURPOSE.
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Limitation of Liability

Supplier agrees to replace or, at Supplier’s option, repair any
defective labor or materials within a reasonable time. Buyer’s
remedies for any delay or any defect in any materials are subject to
and limited by any limitations contained in the manufacturer’'s terms
and conditions to Supplier. Further, Buyer’s sole and exclusive
remedy and Supplier’s limit of liability for any and all loss or damage
resulting from defective labor or materials shall be for the purchase
price of the particular delivery of labor and materials with respect to
which loss or damage is claimed. In no event shall Supplier be liable
for any damage due to delay of any type, nor consequential, special
or punitive damages. THE FOREGOING WARRANTY IS
EXCLUSIVE AND IS IN LIEU OF ALL OTHER WARRANTIES,
WHETHER WRITTEN, ORAL, EXPRESS OR IMPLIED, INCLUDING
THE WARRANTY OF TITLE, AGAINST LIENS, INFRINGEMENT,
THE WARRANTY OF MERCHANTABILITY AND THE WARRANTY
OF FITNESS FOR A PARTICULAR PURPOSE.
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SUPPLIER QUOTE/ORDER ACKNOWLEDGMENT

orees to all terms and conditions
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Battle of the Forms

= Quotes

= Purchase Orders

= Responses

= Confirmations




Mirror'l . :

Acceptance  must match Offer

Change in terms = rejection of offer
= counter offer

= no contract unless accepted
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s A definite and seasonal expression offacceptance or a
wiitten confirmation which 1s'sent within a reasonable
tIme operates as an acceptance even though it states
terms additional to or different from those offered or
agreed upon, unless acceptance 1s expressly made
conditional on assent to the additional or: different terms

The additional terms are to be construed as proposals for

additions to the contract. Between merchants, such
terms become part of the contract unless:

s A) the offer expressly limits acceptance to the terms of the
offer

s B) they materially alter it; or

s C) notification of objection to them has already been given or

1s given within'a reasonable time after notice of them 1s
received o




Acceptance is limited to terms of
this Quote. Seller objects to any
different or additional terms
contained in any purchase order,
offer or confirmation sent or to be
sent by Buyer, which are
expressly rejected.



Response

e | will not purchase unless you agree that
the express warranty applies.
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Battle of the Forms

Seller Quote

Buyer Purchase Order.

Lumber
Price: $1.39 per 2x4

Exclusion of
Warranty

Limitation of Liability

Attorney’s Fees &
Service Charges

We will take 1,000 2x4s at
$1.39 a piece

*No objection from Buyer on terms?

*The Quote is the Contract with all terms in the Quote




Battle of the Forms

Seller Quote Buyer Purchase Order

Lumber We will take 1,000 2x4s at

Price: $1.39 per B 2 plese
2x4 UCC Implied Warranties will

apply

Exclusion of
Warranty

Limitation of
Liability

Attor_ney’s Fees & | « There is a contract on agreed terms
Service Charges

* No objection from Seller on UCC Warranties?
* The Quote is the Contract

* Except UCC Implied Warranties apply




Battle of the Forms
Seller Quote Buyer Purchase Order

Lumber We will take 1,000 2x4s at

Price: $1.39 per 2x4 $1.39 a piece
Exclusion of UCC Implied Warranties

Warranty apply
Limitation of Liability

Attorney’s Fees &
Service Charges

Acceptance is limited
to the terms of this
Quote * Does Buyer take delivery?

* There is a Contract on agreed terms

* The Quote is the Contract

* UCC Implied Warranties will not apply




Confirmation

of verbal contract

IS enforceable
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Confirmations

Seller Confirmation Buyer Phone Ca

Lumber We will take 1,000 2x4s at
Price: $1.39 per 2x4 $1.39 a piece

Exclusion of Warranty

Limitation of Liability

Attorney’s Fees & Service
Charges

* No objection from Buyer on terms?

* The Confirmation is the Contract with all terms




Battle of the Forms

Seller Quote Buyer Purchase Order
Lumber We will take 1,000 2x4s at
$1.39 a piece

Price: $1.39 per 2x4
: Terms in this Purchase Order
Exclusion of Warranty

will control over any Quote

Limitation of Liability Buyer objects to all terms in

Attorney’s Fees & Service any Quote or Confirmation
Charges Pay if Paid
* No objection from Seller on terms? Any dispute shall be resolved
in courts of Ulan Bataar,

* Does Seller ship? Mongolia

*The Purchase Order is the Contract with all Seller responsible for all of
terms

Buyer’s Attorney’s Fees

*Seller may need to have the hard
conversation and may need to refuse to

ship unless original quote is accepted 26
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Battle of the Forms

* Buying or selling “goods” =
construction materials

* What you do not know can hurt you

* You must read your mail and object
to terms

* You must “join the Battle of the
Forms”

* No counterofters
* No Mirror Image Rule
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